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         PERSONAL INTERNET USE

When a company policy permits occasional personal use of employer’s computers and an employee receives no formal warning regarding such use, alleged excessive internet use may not be the basis for a misconduct determination since the employee would have no way of knowing his or her job was in jeopardy.  
A.B. 543342
The Department of Labor issued the initial determination disqualifying the claimant from receiving benefits effective May 22, 2008, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by BAE SYSTEMS prior to May 22, 2008, cannot be used toward the establishment of a claim for benefits.  The claimant requested a hearing.
The Administrative Law Judge held a telephone conference hearing at which all parties were accorded a full opportunity to be heard and at which testimony was taken.  There were appearances by the claimant and on behalf of the employer.  By decision filed August 13, 2008 (A.L.J. Case No. 108-05967), the Administrative Law Judge sustained the initial determination.
The claimant appealed the Judge’s decision to the Appeal Board.

Based on the record and testimony in this case, the Board makes the following

FINDINGS OF FACT:  The claimant was employed by an aerospace and defense business as a test technician for over seven years until May 21, 2008.  He received a one-half hour unpaid lunch and two fifteen minute paid breaks per day.  The employer’s policy, of which the claimant was aware, provides that occasional personal use of the computer is permitted, so long as it does not interfere with work and is not excessive.  In 2004, his supervisor had spoken to him regarding his use of the computer, and told him that he may use the Internet so long as he was working.  Sometime in March 2008, the claimant received a performance evaluation for 2007, wherein the evaluation stated that computer use should be directed to work related issues.  The claimant received the evaluation via e-mail, but his supervisor had not spoken to him about it.  Following an investigation completed in late April 2008, the employer determined that the claimant used the Internet for personal use at work for a total of 25.6 hours on 12 different days between February 5 and April 21, 2008.  On many of the occasions, the claimant was on his paid break time and he was also performing work repairing cable systems.  The amount of time per day that the claimant was on the Internet for personal reasons declined after March 5, 2008.  The claimant had not received any formal warnings regarding the use of the computer.  The employer discharged the claimant because it believed that he used the Internet for personal use too excessively.
OPINION:  The credible evidence establishes that the employer discharged the claimant because it believed that he excessively used the Internet for personal use.  However, some of the time that the claimant used the Internet occurred during his paid breaks and on other occasions, his use did not interfere with the performance of his work.  While he received a performance evaluation sometime in March 2008 stating that computer use should be directed to work-related issues, some of the dates at issue occurred prior to the date that he actually received the evaluation.  In addition, his supervisor had not discussed the evaluation with the claimant.  Moreover, the amount of time that he used the Internet for personal use per day declined after March 5.  We note that the policy permitted occasional personal use of the computer, and that the claimant had not received a formal warning regarding such use of the Internet.  As there was no credible evidence to establish that the claimant was aware that his job was in jeopardy for the continued personal use of the Internet, we find the claimant’s behavior to constitute poor judgment.  An employer has the right to discharge an employee for any legal reason, but the claimant’s behavior under these circumstances does not constitute misconduct.  Accordingly, we conclude that the claimant’s employment ended under non-disqualifying conditions.
DECISION:  The decision of the Administrative Law Judge is reversed.
The initial determination, disqualifying the claimant from receiving benefits effective May 22, 2008, on the basis that the claimant lost employment through misconduct in connection with that employment and holding that the wages paid to the claimant by BAE SYSTEMS prior to May 22, 2008 cannot be used toward the establishment of a claim for benefits, is overruled.




COMMENT

In this decision, the Appeal Board reiterated the principle that misconduct requires convincing evidence that the employee knew or should have known that his job was in jeopardy. Important elements of the Board’s analysis were the ambiguity of the employer’s policy, and the lack of a clear warning.   
