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                            Dismissal Pay or Stay Bonus 
 
If a claimant receives a payment which includes both dismissal pay and a stay bonus 
and there is no indication how much of the payment is allocated to each, then the entire 
amount should be considered dismissal pay when determining eligibility for 
Unemployment Insurance benefits. 
                
     A.B. 579,726 
 
The Department of Labor issued the initial determination holding the claimant ineligible 
to receive benefits, effective January 20, 2014, through April 13, 2014, on the basis that 
the claimant was not totally unemployed due to receipt of a lump-sum dismissal or 
severance payment. The claimant requested a hearing.  
 
The Administrative Law Judge held a hearing at which all parties were accorded a full 
opportunity to be heard and at which testimony was taken. There were appearances by 
the claimant and on behalf of the employer. By decision filed April 3, 2014 (A.L.J. Case 
No. 014-04784), the Administrative Law Judge overruled the initial determination. 
 
The Commissioner of Labor appealed the Judge's decision to the Appeal Board. The 
Board considered the arguments contained in the written statement submitted on behalf 
of the Commissioner of Labor.   
 
Based on the record and testimony in this case, the Board makes the following: 
 
Findings of Fact: The employer filed for bankruptcy on January 21, 2013. On March 
19, 2013, the employer filed a motion in bankruptcy court for the approval of a loyalty 
plan whereby payments could be made, upon separation, to employees who stayed 
with the employer through bankruptcy proceedings and until their services were no 
longer required. The court approved such plan on April 11, 2013. The payments were 
designed by the employer, not only as an incentive to stay with the company, but also 
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for loyalty through the years of employment.  Employees who separated early and of 
their own accord would receive no payments under the plan and could apply for a 
payment through bankruptcy court. In such event, payments would be  
treated as any other creditor claims. The claimant became aware of the approved 
loyalty plan on April 17, 2013, and stayed on with the employer.   
 
By agreement dated December 30, 2013, and entitled “Termination and General 
Release Agreement”, the claimant was informed that her official last day of work would 
be January 17, 2014, and that thereafter she would receive a lump sum payment of 
$30,780. The payment was based on her gross weekly salary of $2,565. The agreement 
stated that payment was for maintaining employment through the bankruptcy 
proceedings in lieu of any and all severance or other payments and made as a 
“comparable severance benefit.”  The claimant accepted the terms and received said 
payment by check dated January 17, 2014. The claimant continued to work until 
January 24, 2014, and was paid through same. The claimant filed a claim for benefits 
effective January 27, 2014, and established a benefit rate of $405.   
 
Opinion: The credible evidence establishes that the claimant received a lump sum 
payment from the employer upon her termination date and pursuant to a termination 
agreement. It is uncontested that the payment was made within 30 days of claimant’s 
last day of work and that the payment was attributable to the claimant’s weekly earnings 
of $2,565 and, therefore, higher than the state’s maximum weekly benefit rate of $405. 
The pivotal question herein is whether the lump sum payment made to the claimant 
pursuant to the termination agreement and paid, in part, as an incentive to continue to 
work for the employer, was made “due to separation.” 
 
We do not agree with the Administrative Law Judge’s conclusion that the payment was 
not dismissal pay.  There is no dispute that the claimant received the payment only 
upon a termination date set by the employer and that the payment was made not only 
as an incentive to stay with the employer but also for the claimant’s years of loyal 
service.  As such, despite the dual purpose of the payment or the name of the plan by 
which it was made, the payment was made for reasons much like a severance payment.  
It is significant that the implementation of the incentive plan by the bankruptcy court was 
pursuant, in part, to 11 U.S. Code §503 (c) which allows for payments to remain with the 
business as well as for severance payments. That the employer was prohibited from 
making payments other than those approved by the bankruptcy court was the result of 
the administration of assets during bankruptcy, rather than indicative of the type of 
payment made.   

 
The fact that the payment was designed, in part, as an employment incentive does not 
preclude a finding that the payment was also due to claimant’s separation. Significantly, 
despite the employer’s contention that the payment served only as an incentive to stay 
with the company, there is no evidence that the claimant was aware of the amount of 
such payment until her termination date was set which was shortly before termination.  
Moreover, although the payment plan was approved by the bankruptcy court in April 
2013, the claimant was not offered the payment until her termination was set and the 



 

3 
 

payment was not made until she was, in fact, terminated.  As such, we find that the 
payment became due and payable only upon the claimant’s separation and, therefore, 
conclude that the payment was a dismissal payment.  Accordingly, as a result of the 
dismissal payment, the claimant was not totally unemployed during the period at issue. 
 
Decision: The decision of the Administrative Law Judge is reversed. 
 
The initial determination, holding the claimant ineligible to receive benefits, effective 
January 20, 2014, through April 13, 2014, on the basis that the claimant was not totally 
unemployed due to receipt of a lump-sum dismissal or severance payment, is 
sustained. 
 
The claimant is denied benefits with respect to the issues decided herein. 
 
           Comments 
 
1. Section 591.6 (b) of the Labor Law defines dismissal pay as “one or more payments 

made by an employer to an employee due to his or her separation from service of 
the employer regardless of whether the employer is legally bound by contract, 
statute or otherwise to make such payments.” In plain language dismissal, or 
severance, pay are one or more payments made to an employee after he/she 
separates from employment. Dismissal pay is often a reward for loyal and diligent 
service. Typically, dismissal pay amounts to a week or two of pay for every year that 
the employee was with the company. A stay, or retention, bonus is often used to 
retain key employees when a business is going through a major change or crisis 
(e.g., bankruptcy, a merger, or a sale of the business). Stay bonuses are typically 
paid at the end of the crisis or change, and require employee participation up 
to and including the end of the crisis or change. The stay bonus is usually 
made in addition to the severance pay.  

2. Stay bonuses must be distinguished from those payments which a claimant receives 
after signing an agreement not to sue his or her former employer. For a fuller 
discussion of that topic please see the Interpretation Index entry for dismissal pay 
and settlements.  

3. The plain language of Section 591.6 calls for a broad interpretation of what 
payments can be included within the meaning of dismissal pay. Although the 
payments in this case were made to induce the claimant, and her coworkers, to 
remain with the employer during the bankruptcy proceedings, this does not preclude 
a finding that they constitute dismissal pay as per, the plain language of the statute. 
In the above captioned matter the separation agreement that the claimant signed 
clearly states that the employer was offering a severance benefit to the claimant and 
her coworkers. The payment was made to the claimant as result of her separating 
from the service of the employer, and is therefore, dismissal pay.    

4. When adjudicating these cases, thorough fact finding is necessary to determine if a 
payment is dismissal pay or a stay bonus. 

 
 


